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Discussion of Comment/s and/ or 
Questions for Clarification 

ERC Rules cannot ignore State policy that is written in 
the EPIRA and the Renewable Energy Act of 2008. The 
Electric Power Industry Reform Act of 2001 declares 
the following State 'policies on energy: 

"Section 2. Declaration of Policy. - It is 
hereby declared the policy of the State: 
XXX XXX XXX 

(g) To assure socially and environmentally 
compatible energy sources and infrastructure 
(h) To promote the utilization of 
indigenous and . new and- renewaele 
energy resources in power generation in 
order to reduce dependence on imported 
energy; 
XXX XXX XXX 

The Renewable Energy Act of 2008 (RA No. 9513) 
declares the State Policy providing for stable pricing not 
subject to fluctuations of fuel prices in the world market: 

"Section 2. Declaration of Policies. - It is hereby 
declared the policy of the State to: 
XXX XXX XXX 

(a) ... to achieve energy self-reliance, through 

Suggestions/ Proposed Change(s) 

ARTICLE II 
GOVERNING PRINCIPLES 

(a) Efficiency in the manner of procurement and 
process of evaluation and approval of power 
supply agreements; 

(b) Transparency in the procurement of electric 
power supply for the captive market; 

(c) Fair competition by providing equal 
opportunity to all eligible Generating 
Companies to participate in the electric 
power supply procurement process; 

·· (d) -Adoptlori of simple pr~~urement process that 
is adaptable to the advances in modern 
technology and in accordance with best 
utility practice; 

(e) Assurance of socially and environmentally 
compatible energy sources and 
infrastructure; 

(f) Promotion of the utilization of indigenous 
and new and renewable energy resources in 
power generation in order to reduce 
dependence on imported energy; 

(g) Accountability of directors, officers, 
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the adoption of sustainable energy 
development strategies to reduce the 
country's dependence on fossil fuels and 
thereby minimize the country's exposure to 
price fluctuations in the international 
markets, the effects of which spiral down to 
almost all sectors of the economy;" 

Any rule promulgated by the Honorable ERC should 
serve as a tool to implement the foregoing State 
Policies. 

Final version of the PSA rules should require 
projections for fuel costs over the lifetime of the PSA to 
promote transparency, free and fair competition , and 
full public accountability as mandated by Section 2 (c) , 
(f) , (g), and (h). It will also prove that this Honorable 
Commission is transparent and non-discriminatory. 

Without projections for fuel costs over the lifetime of the 
PSA, bids can be artificially low because they do not 
factor in the highly volatile nature of fuel costs. This 
sitJ.Jation _avoids !ransparency_ and can. pe mi_sleading, 
because the bids are artificial and have hidden fuel 
costs. The Honorable Commission and the public 
(generally a captive market) should be able to decipher 
from all the documents and justifications of the 
generator and distribution utility that the rate they want 
the public to pay would be just and reasonable. 

Allowing artificially low prices would give unfair 
advantage to power plants with highly volatile fuel 
prices. Other sources of energy would be discriminated 
against as all their costs are borne at their risk. 

employees and any other person involved 
directly or indirectly in the procurement 
process; and 

(h) Reasonable, competitive, and stable pricing 
of generation rate charge to consumers. 

Article VIII 
Competitive Public Bidding (CPB) 

XXX XXX XXX 

Section 13.2. Terms of Reference - The terms of 
reference shall include the following , but not limited to: 
(a) Required/Contracted Capacity and/or Energy 
Volumes; 
(b) Demand Requirement (baseload, mid-merit or 
peaking) 
(c) Method of procurement for fuel , if applicable, with 
Proje<?tions of the __ Fuel Co~L over .the lifetime of the 
contract, with computation of levelized costing of such 
costs over the life of the contract ; 
(d) Cooperation/Contract Period which shall not exceed 
ten (1 0) years; 
(e) Tariff Structure, where bid prices are firm and not 
subject to automatic fuel pass through mechanism; 
(f) Form of payment; 
(g) Penalties; and 
(h) Other key parameters. 

XXX XXX XXX 

,( 
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The requirement of a projection for fuelcosts over the 
lifetime of the contract should apply to all power 
generators regardless of sources. While fuel costs 
depend on technolog ies and are yet to be incurred, 
these factors should still be reflected in the documents 
and duly considered by the Honorable Commission in 
determining whether or not the rates sought to be 
passed on to the consumers are just and reasonable. 

The best way to reflect fuel costs to be incurred is to 
require thorough,·· time-bound projectiO!'l,;i based · on 
existing information, best available data, and trends 
with reasonable assumptions. 

Without fuel cost projections , the true cost of electricity 
cannot be determined in a timely, accurate and 
verifiable manner.This Honorable Commission and the 
public would be left in the dark as to what the fuel costs 
would be during the lifetime of the contract, and would 
be at the mercy of the volatility of fuel prices in the 
world market. There remains uncertainty on the true 
cost of electricity, without any mechanism for 
anticipating fature rates. ~ - · 

Of course, the projections must be scientific with 
reasonable assumptions and trends based on best 
available data. To ensure that the projection is done in 
good faith , a sworn statement to this effect with details 
of how the projections were calculated and 
hypothesized should accompany the lifetime contract 
cost estimate. This will allow the Honorable 
Commission and the public to understand and 
scrutinize the projections and, more importantly, 
determine least cost options among all technologies. 

ARTICLE IX 
UNSOLICITED PROPOSAL 

Section 28. Requisites for Unsolicited Proposal - A DU 
may accept unsolicited proposals for supply of 
electricity, provided the following conditions are present: 

XXX XXX XXX 

(f) Unsolicited Proposal shall include as part of Tender 
Documents a Tariff Structure with Projections of the 
f uel G.ost t:?ver the lifetime of the contract. wit~ 
computation of levelized costing of such costs over the 
life of the contract 

ARTICLE XV 
FILING AND REVIEW PROCEDURES 

XXX XXX XXX 

Section 46. Filing of the PSA - The PSA ~hall be a 
joint responsibility by the generation company and the 
DU. Following the execution of the PSA, the parties 
thereto shall file with the ERC, within sixty (60) days 
from . executio r:t_, a :ioint _application for t~e approv~l of 
said PSA. Failure to file with the ERC the executed PSA 
resulting from a CSP without justifiable reason will be 
considered an even of default and will entitle the non
defaulting party to liquidated damages as stated in the 
PSA. 
The application for approval of the PSA shall be 
accompanied by the following supporting documents: 
(a) The duly signed PSA; 
(b) Projections of the Fuel Cost over the lifetime of the 
contract. with computation of levelized costing of such 
costs over the life of the contract; 
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With fuel cost projections, there will be reasonable 
basis for anticipating the true cost of electricity during 
the life of the contract, instead of being blindly 
subjected to the whims and caprices of volatile fuel 
market prices. 

The fuel costs projection over the lifetime of the contract 
should be part of the representation and warranty of the 
generator to the Distribution Utility, which was duly 
studied and considered in determining that such 
generator would ·contribute to prcviding the least cc·st 
for the system of the Distribution Utility and thus result 
to a just and reasonable rate upon the captive market. 

The fuel costs projection over the lifetime of the contract 
would allow for determination of levelized costing of 
fuel, which is important in being able to determine 
whether or not the generation rates sought to be 
passed on to the captive market are just and 
reasonable, which is a mandate of this Honorable 
Commission under Section 43 (f) of the EPIRA. 

I 

Without the·- projection throughout the · life of ·the · 
supplyagreement, the sample computations of rates 
based on the initial year could be artificially high or low 
depending on the price fluctuations of the market. Using 
the levelized cost based on projections would be a 
more just and reasonable approximation of the cost of 
electricity considering highly volatile prices of fuel over 
a given period of time. 

For example, if fuel A is cheap today but it is reasonably 
anticipated that this fuel will shoot up in prices in the 
next few years due to inflation, scarcity or other factors, 

(c) All details on the procurement process used by 
the DU leading to the selection of the Generation 
Company including the terms of reference used by the 
DU, the proposals received by the DU , justification for 
the contract period; justification for the capacity/energy 
delivery date, among others; 
(d) A sworn certification by the DU that a public 
bidding was conducted within the prescribed period ; and 
(e) Other information that ERC shall require during 
the approval process 

XXX XXX )O(X 

Section 49. PSA Pricing Structure. The ERC shall 
determine the reasonable generation cost under the 
said PSA, taking into account the following fees : 

XXX XXX XXX 

(c) Fuel Fee - a component to recover fuel costs, if 
applicable, based on the projection of fuel costs over 
the lifetime of the contract,and the computation of 
levelized fuel costs over the life of the contract; provided 
that no automatic fuel price adjustment pass through 
provision shall be allowed. 
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this may not be the least cost power available. On the 
other hand, fuel or power source whose price is not 
volatile may be more just and reasonable because 
there is no risk of fluctuation. Certainty and insulation 
from volatility would help lead to stable prices, which 
likewise promote a more stable business environment. 

This will address the observation during the Public 
Consultation hearing that winning plants only offer the I 
lowest price on the first year, and becomes more 
expmsive as··time passes. This is ciear indication-that i 

the winning bid was only artificially low because it did 
not consider the hidden cost of fuel. Requiring 
projections and a levelized cost of fuel over the lifetime 
of the contract will prevent such anomaly. 

The DRAFT Contract should include the projection for 
fuel costs as a representation and warranty of the 
generation plant to avoid pro forma projections. This will 
ensure that the Generation Company will have a stake 
on the rrojections it submitted as part of the bid , ami 
avoid artificially low projections. Projections will be 
honest-to-goodness and based on careful study. 

A. Procedures of the Competitive Public Bidding 
for Distribution Utility's (DUs) Power Supply 
Contracting (Appendix "A" of CSP Rules as of 
October 15, 2018): · - - :: 
1-02DRAFT CONTRACT 
XXX XXX XXX 

The BAC may, in its sole discretion, accept or reject any 
of the Bidder's Comments. If the BAC, in its sole 
discretion, considers that any relevant bidder's 
Comment should be taken into account, suitable 
revisions will be made on the Draft Contract. Further, 
the BAC may, even in the absence of any proposed 
amendment and by itself, make amendments to the 
Draft Contract if it considers it appropriate to do so. The 
BAC shall have no obligation to give reason for the 
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Power Supply Agreement Framework should include 
the projections for fuel costs over the lifetime of the 
contract as part of the Annex for power rate and 
calculatioi'l of payments for trans1,")aren•;y, and to ensure · 
that the projections was indeed part of the winning bid 
and the enforceable contract. 

--- -·· - -

PASS THROUGH OF 
AUTOMATIC ADJUSTMENTS 
FOR FUEL COSTS SHOULD BE 
PROHIBITED. 

Adjustment of generation rates due to fluctuations of 
fuel .prices should not be automatically passed on to the 
captive market. Automatic Pass-through adjustment 
mechanism should be eliminated and prohibited for 
being contrary to State policy and mandate of this 
Honorable Commission. 

acceptance or rejection of Bidder's Comments or the 
SAC's own amendments; provided that the Draft 
Contract shall always haveProjections for Fuel Cost 
over the lifetime of the Contract. with computation of 
levelizedfuel cost for such period that shall form part of 
the the representation and warranty of the winning 
generation plant. 

25 Annex for Power 
Rate and 
Calculations of 
Payment~ 

This annex 
provides for the 
power rate and 
calculations, which 

f includ ,~!\ . -. --

projections for fuel 
costs for the 
lifetime of the 
contract so that 
levelized fuel cost 
can be determined 
for such period. 

Sample 
calculations can 
also be included for 
reference 
purposes. 

Article VIII 

Sample Outline: 

Power Rate and 
Calculation of Payments 

1. Payment Structure 
1.1 Power Rate 
Structure/Formula 
1.2Reimbursables 
a) Replacement power 
b)Backup Power 
c) Others (e.g., WESM 
charges and line 
rentals , ancillary 
charges, costs pursuant 
to Republic Act No. 
9513, etc. 

2. Sample calculations 

Competitive Public Bidding (CPB) 

XXX XXX XXX 

Section 13.2. Terms of Reference - The 
terms of reference shall include the 
following, but not limited to: 

(a) Required/Contracted Capacity 
and/or Energy Volumes; 

(b) Demand Requirement (baseload, 
mid-merit or peaking) 
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Section 2 (c) of the Electric Power Industry Reform Act 
of 2001 provides that it is the policy of the State "to 
ensure transparent and reasonable prices of electricity 
in a regime of free and fair competition and full public 
accountability to achieve greater operational 
and economic efficiency and enhance the 
competitiveness of Philippine products in the global 
market". In addition Section 2(f) mandates the State 
policy "To protect the public interest as it is affected by 
tht: rates arid ser'.dces of - electric utilities . and other 
providers of electric power" . Please note that the EPIRA 
should be statutorily construed "in favor of the 
establishment. promotion, preservation of competition 
and people empowerment so that the widest 
participation of the people, whether directly or indirectly, 
is ensured." 

The automatic fuel cost pass-through adjustment 
mechanism by nature is not transparent, is 
unreasonable, and avoids full accountability, because it 
is unpredictable and subject to the whims and caprices 
of market-forces in the world market. 

The automatic fuel cost pass-through adjustment 
mechanism does not enhance economic efficiency, 
because it is actually a form of support and subsidy for 
both the generator and the distribution utility. It 
effectively insulates major industry players, (particularly 
generators and distribution utilities) from risk of fuel 
price fluctuations. This leads to an uneven playing field 
and unfair competition, where some technologies are 
shielded from risks inherent in their 
business/operations, while others totally bear the risks 

(c) Method of procurement for fuel, if 
applicable, with Projections of the 
Fuel Cost over the lifetime of the 
contract, with computation of 
levelized costing of such costs 
over the life of the contract ; 

(d) Cooperation/Contract Period 
which shall not exceed ten (1 0) 
years; 

(e}-Tariff Structure, where bid prices 
are firm and not subject to 
automatic fuel pass through 
mechanism; 

(f) Form of payment; 
(g) Penalties; and 
(h) Other key parameters. 

XXX XXX XXX 

Section 48. Review of the ERC. - ERG's 
evaluation of the PSA's proposed generation 
rate will be based on its satisfaction of the 
followin-g: -

XXX XXX XXX 

(d) That the risks associated with the supply 
of electricity such as those pertaining to the 
tariff structure, economic indices and foreign 
exchange fluctuations, volatility of fuel prices 
and the like are efficiently allocated between 
the parties; provided that no automatic fuel 
pass through mechanism shall be allowed. 

I 
. i 
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inherent in their technology and business 
Furthermore, considering the technological and 
economic trend that makes renewable energy more 
affordable, versus the fact that coal and other fossil 
fuels are depletable resources subject to diminishing 
supply whose prices historically increase over the long 
term, allowing the pass-through mechanism shall not 
provide the least-cost option for the captive market. It 
has become an unreasonable source of electricity, 
because of its highly volatile market prices. 
Givin!;)' fossi! fuel generat;on pi<:! nts the capability for 1\:el 
adjustments is contrary to the very nature of a 
competitive selection process, because it gives undue 
advantage to coal and other fossil fuel fired power 
plants as they will not be exposed to commercial risk for 
the input or raw material for their products. Moreover, 
there is the moral hazard for generators and distribution 
utilities to prefer these kinds of generation plants 
because of assured profits since it is the captive market 
that bears the risk of volatile fuel prices. 
Indeed, fuel is a cost of producing electricity as an 
input. In other industries, the industryormarket player 
bears the risk of- risiilg ;:'ravJ ·materials, wfthout automatic. 
material cost pass-through mechanism. In selling bread 
for example, there is no automatic adjustment in prices 
if the prices of flour or sugar go up. Any such privilege 
would be considered an unfair advantage over the 
competition, and unfair to the consumers. The same 
rationale should be applicable to the electric power 
industry, considering the policy towards competition 
and deregulation. The value of aotomaticfuel cost pass
through had passed, since energy sources such as 
solar and wind,can already provide stable andnearzero 
marginal prices over the long term. 

Section 49. PSA Pricing Structure. The 
ERC shall determine the reasonable 
generation cost under the said PSA, taking 
into account the following fees : 

XXX XXX XXX 

(c) Fuel Fee- a component to recover fuel 
costs, if applicable, based on the projection 
of fuel costs over the lifetime of the contract. 
and the computation of leveiized fuel costs 
over the life of the contract; provided that no 
automatic fuel adjustment pass through 
provision shall be allowed. 

Section 41. Benchmark Rate.- The ERC 
shall establish a benchmark rate that shall 
serve as reference price that may be used to 
assess the prudency and reasonableness of 
the PSA price. 

-- THe · ERG . will utilize ., financial model in
calculating the Benchmark Rate. The model 
in.puts, such as capital and operating costs, 
rates of return and technical parameters will 
be determined and reviewed on an annual 
basis by the ERC through a full consultation 
process; provided that no automatic pass
through adjustment for fuel costs shall be 
allowed. 

The model will take into account relevant 
factors such as but not limited to the type of 

. -
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The foregoing arguments are discussed in more detail 
below: 

Pass-through mechanism for fuel is 
contrary to law, and public policy. 

This causes unfair competition and gives undue 
advantage to technologies, which utilizes fuel for 
generating electricity. The automatic pass-through 
mechanism generally benefits only coal , oil , and other 
fossil fueled power plants, whose fuel sources are 
usually imported. Automatic adjustment of fuel cost, by 

contract (financial or physical) , the load 
factor, load shape and location or reference 
node to calculate the bench mark price for a 
portfolio of efficient new entrant plants to 
match terms of the PSA being assessed. 

The procedure for calculating and 
determining the Benchmark Rate shall be 
subject of a separate resolution to be 
promulgated by the ERC; provided that no 
automatic pass-thr\.ILigh·adjustment for fuel -
costs shall be allowed . 

... ·; 

i . 
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practice, is usually indexed to the world market. 

Continuing with automatic pass-through mechanism for 
fuel is contrary to State policy and the express 
provisions of various statutes like the Electric Power 
Industry Reform Act, and the Renewable Energy Act. 

In section 1 (h) of the Electric Power Industry Reform 
Act of 2001 , it was declared policy of the State "to 
promote the utilization of indigenous and new and 

I 
renewable energy resources in power generation in 

. . -· .. order to reduce depende11ce on imported energy." -- . .. 

Under section 37(b), tne Philippine Energy Plan is 
i 

mandated to provide an "integrated and comprehensive 
exploration, development, utilization, distribution, and 
conservation of energy resources, with preferential bias 
for environment-friendly, indigenous, and low-cost 
sources of energy", and the "policy direction" 
unequivocally includes "reduction of dependency on oil-
fired plants." 

Section 37(e) of the EPIRA likewise mandates the 
government, through the Department of Energy (DoE), 
to encourage private sector investments in the 
electricity sector and promote development of 

. - . -. indigenous and renE::wable energy _ !:.ources. Having a ' - . -· -"~ . ,. ,· . . ., . 
~ - . . - . ..... 

.. ·-· -- -- - -·· 
fuel cost pass-through mechanism provides support 
and incentive for non-indigenous and non-renewable 
energy sources which are necessarily exposed to the 
fluctuations of world market prices. 

State policy for the promotion of renewable energy is 
again emphasized in the Renewable Energy Act of 
2008 which states: 

Section 2. Declaration of Policies. - It is 
hereby declared the policy of the State to: 

(a) Accelerate the exploration and development 
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of renewable energy resources such as, but not 
limited to, biomass, solar, wind, hydro, 
geothermal and ocean energy sources, 
including hybrid systems, to achieve energy self
reliance, through the adoption of sustainable 
energy development strategies to reduce the 
country's dependence on fossil fuels and 
thereby minimize the country's exposure to price 
fluctuations in the international markets, the 
effects of which spiral down to almost all sectors 
of the economy; 

(b) Increase the utilization of renewable energy 
by institutionalizing the development of national 
and local capabilities in the use of renewable 
energy systems, and promoting its efficient and 
cost-effective commercial application by 
providing fiscal and non-fiscal incentives; 

(c) Encourage the development and utilization of 
renewable energy resources as tools to 
effectively prevent or reduce harmful emissions 
and thereby balance the goals of economic 
growth and development with the protection of 
health and the environment; and 

(d) E-stablish the n ecessary. infrastructure and 
mechanism to carry out the mandates specified 
in this Act and other existing laws. 

Please note that Biomass plants which produce 
electricity by combustion, just like coal and oil , did not 
avail of this automatic fuel cost adjustment mechanism 
when its Feed-In Tariff was set. Like coal and other 
fossil fueled power plants, Biomass utilizes fuel in the 
form of feedstock whose prices are also fluctuating 
depending on market forces. Like in coal plants, this 
fuel feedstock also constitutes the major variable cost 
for Biomass power plant operations. For Biomass, this 
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Honorable Commission utilized the Levelized Cost of 
Electricity, and Average Fuel Cost in determining the 
tariff that it would be entitled to. (See ERC Case No. 
2011-006 RM, August 28, 2011) . 

If the automatic pass-through adjustment mechanism 
for fuel is not eliminated, this Honorable Commission 
would effectively be giving preference to coal and fossil 
fueled power plants, whose sources of energy are 
generally not indigenous; while discriminating against 
renewable and indigenous sources of energy. 

Pass-through mechani&m for fuel is 
also not the least-cost option for the 
captive market. 

Section 23 of the EPIRA mandates Distribution Utilities 
to supply electricity in the least cost manner to their 
respective captive market. The aotomaticfuelcost 
adjustment mechanism will not promote the supply of 
electricity in the least cost manner considering the 
volatility and upward trend in coal prices over the long 
term compared with the deflationary or downward trend 
of cost of renewable energy generation. 

' Based on the Historical Benchmark Prices of Goal 'and · 
Oil (graph below) , a historical analysis of the cost of fuel 
shows an undeniable volatility with an upward trend on 
the prices of coal. The highly volatile movement of 
prices includes spikes that are hidden by apparently low 
prices but when taken together or levelized reveal a 
clear upward inflationary trend. Please take note that 
the lifetime of a coal-fired power plant is about forty 
years, and the long term supply contract are also 
typically long term. Allowing the fuel price adjustment 
mechanism means that the risk for fluctuation of fuel 
prices will always be borne by the consumers and the 
captive market. Considering the period for power supply 
agreements, consumers will be locked-in to this 

.__· ';'" --
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arrangement and will be subject to increasing prices of 
fossil fuels , as can be seen in the graph below. 

The attached graph shows the volatility of Coal prices 
and how Philippine policy coincided to address the 
issue. The Renewable Energy Act of 2008 was passed 
just after the time when Coal and Crude Oil spiked at 
their peak. The Renewable Energy Act of 2008 is a 
clear and unquestionable shift of Philippine energy 
policy, which should be honored and be respected by 
this Honorable Commission. 

As indicated in the graph below, from 2008 to 2018, the 
price of oil and crude oil has been extremely volatile 
leaving the Filipino consumer at the mercy of world 
market prices. Philippine policy of energy now as stated 
under the EPIRA and the Renewable Energy Act of 
2008 is the "adoption of sustainable energy 
development strategies to reduce the countrv's 
dependence on fossil fuels and thereby minimize the 
country's exposure to price fluctuations in the 
international markets'', which should exclude the 
automatic pass-through adjustment of fuel costs.The 
automatic fuel cost pass-throughde facto supports and 
promotes fossil fuels by insulating the generators and 
dist(ibution utilitie_s from volatility_-of market price;:;, as , ... 
these are borne solely -by the captive market, making 
them vulnerable to international markets prices. 

., ... , .: ., ' 

Exception 1 The discretion of the ERC should not be unfettered. 
Unanimity of the commissioners will guard against 
arbitrary exceptions from the rules. 

Section 53. Exception Clause - where good cause 
appears, the ERC may allow an exception from any 
provisions of these Rules if such exception is found to be in 
the public interest and is not contrary to law or any other 
related rules and regulations, provided that such 
determination of exception shall only be upon unanimous 
vote of the commissioners. 

. :.' 
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Historical Benchmark Prices of Coal (Newcastle Coal Index) and Oil (Dubai Crude Prices) 
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Renewable Energy Act was s_igned on December 16; 2008 

Republic Act 9136 (EPIRA) was signed on June 8, 2001 
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